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Rogers, Circuit Judge: Lynda Dunaway appeal s the grant
of summary judgnment on her claimof unlawful term nation
from enpl oynent on the grounds that the district court erred
inruling that she failed to establish a prima facie case of
di scrim nation based on gender, national origin, or age, and
that she failed to show that she was a permanent enpl oyee,
rather than an at-will enployee, by virtue of an inplied
contract with the International Brotherhood of Teansters
("Teansters"”). Because the record indicates that there are
genui ne issues of material fact regardi ng whet her Dunaway
was di scharged because of gender or national origin, we
reverse and rermand for trial on those clainms; otherw se we
affirm

Dunaway, an Asi an- American woman, worked for the
Teansters for twenty-five years. Between 1971 and 1987,

she perfornmed sufficiently well to nerit a salary increase and

a pronotion, over Janes Bosley, to the position of Payrol
Supervi sor. Dunaway had a perfect enploynent record in

that position through 1992. In 1992, union elections were
hel d, and Thomas Sever becane the new CGeneral Secretary-
Treasurer of the Teamsters. He appointed Bosl ey director of
the newly nmerged Accounting and Payroll Departnents,

whi ch made Bosl ey Dunaway's inmedi ate supervi sor as of
February 1992. 1In 1993, Bosl ey gave Dunaway her first
negative work evaluation in twenty-tw years of working for
the Teansters.

By menorandum of August 19, 1993, Bosl ey inforned
Dunaway t hat she needed to inprove her performance with
respect to tinely paynment of both enpl oyee health and
wel fare insurance prem uns and donestic and Canadi an pay-
roll taxes. Fromtine to tine through October 1994, Duna-
way received other nmenoranda from Bosley stating that he
consi dered her work performance unacceptable, again citing
her tardiness in making health and wel fare insurance pay-
ments as well as her delayed reply to his previous queries
about tax levies and failure to neet with a designated com
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put er specialist about inplenenting a new human resources
software program By Bosley's own adm ssion, these prob-

lens were all rectified or explained to his satisfaction. Duna-
way did not receive any negative perfornmance eval uations

after Cctober 1994.

Then, in January 1997, w thout prior notice, Bosley asked
Dunaway to submit her resignation because the Teansters
pl anned to take the Payroll Departnment in a new direction
and wanted to nmake personnel changes. Wen she declined
to resign, Bosley told her she was term nated from enpl oy-
ment, effective imediately. Dunaway filed a conplaint in
June 1997 with the Equal Enpl oynment Cpportunity Conm s-
si on.

In June 1998, Dunaway sued the Teansters for gender and
national origin discrimnation in enploynent under Title VII
of the Civil R ghts Act of 1964, 42 U S.C. s 2000e et seq.; age
di scrimnation in enploynment under both the Age Di scrim na-
tion in Enpl oynent Act of 1967, 29 U S.C. s 621 et seq., and
the Human Rights Act of the District of Colunbia, D C Code
S 2-1402.01 et seq.; and breach of inplied contract. The
Teansters filed an answer and di scovery foll owed. Thereaf-
ter, the Teansters filed a notion for sunmary judgnent,
whi ch Dunaway opposed.

The district court granted summary judgnment for the
Teansters. The court found that Dunaway had not estab-
lished a prima facie case of discrimnation because she had
failed to show that she was qualified for the position of
Payrol | Supervisor in light of "uncontroverted evidence that
shows that ... [she] was not neeting her enployer's expecta-
tions."” The court also found that because Dunaway failed to
show a connection between "all eged stray remarks relating to
[her] protected characteristic[s]" and the decision to term -
nate her enploynent, the evidence was "not probative of the
fact that Dunaway had been di scharged because of her na-
tional origin." Upon review ng the Teansters' Retirenent
and Family Protection Plan ("Retirenent Plan"), Local 2
Col I ective Bargai ning Agreenent ("Local 2's Agreenment"),
Teansters' Confidentiality Agreenent, and an Accounting
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Depart nment personnel manual, the court further found that
Dunaway failed to present sufficient evidence to establish an
i nplied contract for enploynment of any duration.

On appeal fromthe grant of sunmary judgnent, our
review is de novo, and we apply the sanme standards as the
district court. Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir.
1994). Federal Rule of Civil Procedure 56(c) provides that a
district court shall grant summary judgnment "if the plead-
i ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law." There is
a genuine issue as to a material fact "if the evidence is such
that a reasonable jury could return a verdict for the nonnov-
ing party."” Anderson v. Liberty Lobby, 477 U S. 242, 248

(1986). If factual issues can "reasonably be resolved in favor
of either party,"” there is a need for a trial. 1Id. at 250. The
court, therefore, "should review all of the evidence in the
record,” Reeves v. Sanderson Plunbing Prods., Inc., 530 U S.

133, 150 (2000); «cf. Waterhouse v. Dist. of Colunbia, 298 F.3d
989, 992 (D.C. Cir. 2002), viewing the evidence in the |ight
nost favorable to the non-noving party and according that
party the benefit of all reasonable inferences. Anderson, 477
US. at 255 (citing Adickes v. S.H Kress & Co., 398 U S 144,
158-59 (1970)); «cf. Fed. R Cv. P. 50. See also Reeves, 530
U.S. at 150; Wiaterhouse, 298 F.3d at 991; Fornman v. Snall
271 F.3d 285, 291 (D.C. Gir. 2001). At this stage of the
proceedi ngs, the court is not to nake credibility determ na-
tions or weigh the evidence. Reeves, 530 U.S. at 150. Only
if, after exam ning the evidence, the court finds that a party
has failed "to nake a showi ng sufficient to establish the

exi stence of an elenent essential to that party's case, and on
which that party will bear the burden of proof at trial,"” is
summary judgnment appropriate. Celotex Corp. v. Catrett, 477

U S. 317, 322 (1986); Jackson v. Finnegan, 101 F.3d 145, 150
(D.C. Gr. 1996).
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A

VWhen reviewi ng discrimnation clains in which the plaintiff
all eges that a discrimnatory notive was the only basis for the
enpl oyer's action, the court enploys the McDonnell Dougl as
burden-shifting schene, MDonnell Douglas Corp. v. Geen
411 U. S. 792 (1973), as refined in St. Mary's Honor Cir. v.

H cks, 509 U. S. 502 (1993), Texas Dep't. of Cnmty. Affairs v.
Burdi ne, 450 U.S. 248 (1981), and Reeves, 530 U S. 133. See
Aka v. Washington Hosp. Cr., 156 F.3d 1284 (D.C. Cir. 1998)
(en banc); «cf. Price Waterhouse v. Hopkins, 490 U S. 228
(1989), superseded in part by 42 U S.C. s 2000e-2(m. The
McDonnel | Dougl as framework establishes an order for the
presentation of proof in discrimnatory-treatnment cases.

First, the plaintiff nust establish a prima facie case of

di scrimnation. Reeves, 530 U. S. at 142; Aka, 156 F.3d at
1288. Once the plaintiff has done so, the burden of produc-
tion shifts to the defendant to articulate legitimte, non-

di scrimnatory reasons for the chall enged enpl oynent deci -

sion. 1d. If the enployer presents such reasons, then the
burden shifts back to the plaintiff, who is "afforded the
"opportunity to prove by a preponderance of the evidence that
the legitimate reasons of fered by the defendant were not its
true reasons, but were a pretext for discrimnation.' ™"

Reeves, 530 U. S. at 143 (citing Burdine, 450 U.S. at 253); see
al so Aka, 156 F.3d at 1288-89. Although the "presunption of

di scrimnation "drops out of the picture' once the defendant
meets its burden of production, the trier of fact may stil

consi der the evidence establishing the plaintiff's prima facie
case, 'and inferences properly drawn therefrom... on the

i ssue of whether the defendant's explanation is pretextual .’
Reeves, 530 U S. at 143 (citing H cks, 509 U S. at 511, and
Burdi ne, 450 U.S. at 255 n.10).

Foll owi ng instruction of the Supreme Court in U S. Posta
Serv. Bd. of Covernors v. Aikens, 460 U S. 711 (1983), our
anal ysis begins with the assunption that Dunaway presented
a prima facie case of discrimnation based on gender, nationa
origin, and age. See al so Waterhouse, 298 F.3d at 993;
Mungin v. Katten Muchin & Zavis, 116 F.3d 1549, 1554
(D.C. Cr. 1997). In Aikens, the Court, in review ng a
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judgrment following a full trial on a Title VIl claimof racial
discrimnation in the failure to pronote, expressed surprise
that the parties were still addressing whether the plaintiff
had made out a prima facie case. 1d. at 714. By framing the
issue in those ternms, the Court was of the view that the
parties "unnecessarily evaded the ultimte question of dis-
crimnation vel non." 1d. Rejecting the viewthat the prinma
faci e case nethod established in McDonnell Dougl as was
intended to be "rigid, nechanized, or ritualistic,” the Court
observed that once the defendant "has done everything that
woul d be required of himif the plaintiff had properly nade

out a prima facie case, whether the plaintiff really did so is
no | onger relevant” because "[t]he district court has before it
all the evidence it needs to deci de whet her 'the defendant
intentionally discrimnated against the plaintiff." " 1d. at 715
(quoting Furnco Constr. Corp. v. Waters, 438 U S. 567, 577
(1978), and Burdine, 450 U. S. at 253). Accordingly, because

t he defendant in Ai kens offered evidence to explain why the
plaintiff was not pronoted, the Court instructed that at the
close of all the evidence, the district court should have
directly addressed whether the enployer had discrim nated

agai nst Al kens because of his race. 1d. Notably, in Aikens it
was undi sputed that the plaintiff was a nmenber of a protected
class (racial mnority) and had applied for pronotions for
which he was at least mininmally qualified and for which the

def endant - enpl oyer had sel ected a non-mnority applicant.

Id. at 713.

Simlarly, here, the Teansters presented its full defense to
Dunaway' s cl ainms when it noved for summary judgnent and
attached a Statenent of Material Facts Not in Dispute, with
affidavits and other exhibits intended to denonstrate a non-

di scrimnatory reason for termnation of her enpl oynent.

See Fed. R Civ. P. 56; D.D.C. Local Cv. Rule 7.1(h).
Dunaway, in turn, responded with an opposition to the no-
tion, filing a Statement of Material Facts in Genuine D spute
as well as her deposition testinmony and that of others. It is
undi sputed that Dunaway is a menber of a protected class

for purposes of her discrimnation clainms: she is female, of
Asi an descent, and was nore than forty years of age when
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the Teansters term nated her enploynent. She was not
required to prove that she was replaced by a person outside
of the protected class. See Stella v. Mneta, 284 F.3d 135,
146 (D.C. Cr. 2002); Lewis v. NVT Tech., Inc., 118 F. Supp
2d 51, 53 (D.C. Gr. 2000); cf. O Connor v. Consol. Coin
Caterers Corp., 517 U S. 308, 312 (1996). As in Aikens, the
proper question now is whether the enployer unlawfully

di scrimnated against the plaintiff. 460 U S at 715

In a discrimnation case, the question is "whether a reason-
able jury could have found such intentional discrimnation.”
MG 1l v. Minoz, 203 F.3d 843, 846 (D.C. Gr. 2000). The
plaintiff may neet her burden of proof by either direct or
circunstantial evidence. |In A kens, the Suprene Court re-
versed affirmance of the district court's judgnment after trial
in part because the district court had "erroneously thought
that [the plaintiff] was required to submt direct evidence of
discrimnatory intent,” 460 U S. at 717. The Court reiterated
that in Title VII cases, "[a]s in any lawsuit, the plaintiff may
prove h[er] case by direct or circunstantial evidence." 1d.
714 n.3; see also Int'l Bhd. of Teansters v. United States, 431
U S. 324, 358 n.44 (1977). Thus, Dunaway may neet her
burden "either directly by persuading the court that a dis-
crimnatory reason nore likely notivated the enpl oyer or
indirectly by showi ng that the enpl oyer's proffered expl ana-
tion is unworthy of credence.” Aikens, 460 U.S. at 716
(quoting Burdine, 450 U.S. at 256). Utimtely, the question
is "whether the jury could infer discrimnation fromthe
conbination of (1) the plaintiff's prima facie case; (2) any
evidence the plaintiff presents to attack the enpl oyer's prof-
fered explanations for its actions; and (3) any further evi-
dence of discrimnation that may be available to the plaintiff
(such as independent evidence of discrimnatory statenents
or attitudes on the part of the enployer)." \Waterhouse, 298
F.3d at 993 (citing Aka, 156 F.3d at 1289).

B

I n opposing sumrary judgnent, Dunaway proffered, as
part of her Statenment of Mterial Facts in Genuine Dispute,
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evi dence that responded to each of the Teansters' five pur-
ported reasons for termnating her:

Failure to follow office protocol. The Teansters state in
its Statenment of Material Facts Not in Dispute that Dunaway
failed to follow office protocol. Both parties agree that in
1993, Bosley instituted a new chain of conmand that required
Dunaway to show himall letters sent by her section, not
contact any enpl oyees without his know edge, and notify him
every time someone outside her section contacted her. Duna-
way states in her deposition that she did follow this chain of
command, and Bosley admits in his deposition that after he
made her aware of the policy, she followed it.

Late tax paynents. The Teansters also state that it
repeatedly incurred penalties and levies as the result of
Dunaway's failure to pay withhol ding taxes, both U S. and
Canadian, in a tinely fashion. Dunaway counters that the
| ate paynments were caused by a nunber of factors over which
she had no control. First, she states in her deposition that
del ays in Accounts Payabl e created del ays outside of her
departnment. She further states that, in an attenpt to resolve
the problem she nmet with the manager of Accounts Payabl e,
Loui e Bl yden, and then-Manager of the Accounting Depart-
ment, Joseph Sel savage. Second, Dunaway states that the
late U S. paynents and subsequent tax |levies referenced by
the Teansters are for the years 1993-1994, the sane period
in which the payroll departnent inplenmented a new conputer
system Oracle. She states that she tried to get training for
the new system but that the person in charge of her training
was never available. Third, citing Bosley's deposition, Duna-
way states that even after managenent initiated a pre-audit
to elimnate the tax problem and after Dunaway was term -
nated, the problemof late taxes continued. Fourth, Dunaway
states, in her deposition and also citing Bosley's deposition
that al though she wanted to use overnight mail to avoid late
Canadi an tax paynents, Bosley and Sel savage wanted to
avoid the extra cost. It was not until My 1996 that Sel sa-
vage approved overnight mailing. Fifth, Robert WIson, who
served as Sever's Executive Assistant from February 1992 to
Cct ober 1995, stated in his deposition that many of the tax
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penalties were abated by the Internal Revenue Service upon
presentation by Dunaway of appropriate docunentation or
legitimate reasons for the |late paynents.

Failure to pay premuns for health and wel fare cover-
age. The Teansters further state that Dunaway failed to
make tinely paynents of health and wel fare prem uns, en-
dangering the coverage of the conpany's 500 enpl oyees.
Dunaway, citing her deposition and that of WIson, responds
that the prem unms could not be paid until the Departnent of
Human Resources provi ded the necessary information to her
departnment, and that because the chain of command t hen
required her to turn the information over to Bosley, she had
to wait for his often-tardy response in forwarding the infor-
mati on back to her. Dunaway, citing Bosley's deposition, also
states that there were no |late paynents of health and welfare
prem uns after Septenber 1993.

Failure to pay election dues in tinely fashion. The
Teansters state that in 1996 Dunaway failed to remt in a
timely manner the election dues for then-President Ron
Carey. She nade a doubl e paynent the next nonth to
correct her error, but this raised the suspicion of the officers
supervising the election, and resulted in an investigation
Dunaway, citing Bosley's deposition, responds that Carey was
able to run in the election, and that at the tine, no one,
i ncludi ng Carey, thought that she should face adverse conse-
guences as a result of her m stake.

Inability to work with other departnments and peopl e.
The Teansters al so state that Bosl ey and Sel savage recei ved
conpl aints fromother departnments and enpl oyees concern-
i ng del ays associated with requests nade to Dunaway, as well
as her rudeness and uncooperativeness. The Teansters prof-
fered declarations by five enpl oyees, not including Bosley
and Sal savage, who say they experienced del ays and rudeness
wi th Dunaway. Dunaway counters in her deposition that she
was never made aware of these conplaints against her. She
al so notes that one of the enpl oyees acknow edges in his
affidavit that he cannot recall any specific instances of prob-
lens with Dunaway, and points to WIson's deposition testi -



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-7122  Document #713932 Filed: 11/15/2002  Page 10 of 14

nmony that anot her enpl oyee was bi ased agai nst Dunaway's
gender and national origin.

Dunaway al so proffered evidence on ani mus and pretext
with regard to comments about her national origin and gen-
der, and comments directly related to the term nation of her
enploynment. In addition to her own testinony, Dunaway
proffered Wl son's deposition as corroborating evidence that
she was not fired for being a poor enployee but because
Bosl ey harbored an intense dislike for her because she was an
Asi an and a woman, and for those reasons often exagger ated
the nature of incidents involving her. WIson's deposition and
decl aration woul d support findings of fact that:

Nati onal origin-related conments. Bosley would refer to
Dunaway as his "China doll," called Dunaway and an auditor
fromVietnam "Little Gook," and questi oned Dunaway about
whet her she was born in the United States. Bosley would
talk to Dunaway "like sonething out of a Charlie Chan
novi e" and use expressions like "chop chop." Bosley also
treated Dunaway differently than the Caucasi an wonmen who
worked in her office. Sever did not think non-Anericans
shoul d work for a union or that Dunaway should have the job
because she was Asi an

Gender-rel ated comments. Sever stated that wonen do
not belong in the workplace, and that "they should either be
on their backs or on their knees scrubbing floors." Sever
said wonmen do not have the nental capacities to handle
prof essional situations |like men. Bosley referred to all wom
en as "Sylvia," but did not call all nmen by one nane. Wen
Dunaway was dressed in a tight shirt or short skirt, Bosley
woul d create an excuse for her to go to Sever's office so that
they could ogle her. Bosley once stood up after she left,
grabbed his crotch, and said "This is what she needs."

Bosl ey woul d take off his belt and snap it, while making
comments |ike "no checkie, no wash." Sever was al so upset
that Judy Scott was an executive assistant because she was a
worman, and "shoul d be hone having children, watching her
kids." Sever further said that he thought Bosley should have
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been prompted to Payroll Supervisor over Dunaway because
she was a wonan.

Comments directly related to term nati ng Dunaway' s
enpl oynment. Bosley said, "This goddam Oiental bitch got
the job over me. | want to get rid of her." Bosley told Sever
he wanted to "get rid" of Dunaway because she was a woman.
Bosl ey expressed desire to term nate Dunaway because she
was Asian. Bosley said to Wlson: "I think I got sonething
on the China doll, something legitimte on the China doll."

In granting summary judgnent for the Teansters, the
district court ruled that Dunaway's pre-1993 job performance
was irrelevant in view of "uncontroverted evi dence" that she
was unqualified for her position and that conplaints about her
job performance continued. This ruling is inconsistent with
view ng the evidence nost favorably to Dunaway, as it ig-
nores, for exanple, her proffered evidence of system c expla-
nati ons to explain paynent delays. The court also found that
the derogatory national origin and gender comments made by
Bosl ey and Sever were "stray remarks,” which the court
defined as remarks "made outside the context of the chal -
| enged decision,” and thus were not probative evidence that
Dunaway was fired for discrimnatory reasons. This finding
i gnores the four derogatory remarks about her national origin
and sex that were directly connected to the Teansters' desire
to term nate Dunaway's enploynent. The credibility of her
wi t nesses and the wei ght of her evidence are not matters to
be considered at this stage of the proceedings. Reeves, 530
U S at 150.

We hol d that Dunaway produced sufficient evidence to
entitle her to present her clainms to a jury. Viewing the
evidence in the light nost favorable to the non-noving party,
Dunaway presented sufficient evidence fromwhich a reason-
able jury could find under the standards set out in Burdine,
450 U. S. at 253 n.6, and Neuren v. Adduci, Mastriani, Meeks
& Schill, 43 F.3d 1507, 1512 (D.C. Gr. 1995), that she was
perform ng at or near her enployer's reasonabl e expecta-
tions. During twenty-five years of service, her only fornmal
unsati sfactory performance eval uati on occurred in 1993, after
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Bosl ey became her supervisor. Dunaway proffered evi dence

t hat Bosl ey's negative eval uations of her work were |less the
result of her job performance than of Bosley's intense dislike
for her because of her gender and national origin. |In addi-
tion, Dunaway presented evidence, including derogatory
statenments about her gender and national origin that were
made in connection with termnation of her enploynent, from
whi ch a reasonable jury could find that the purported expl a-
nations for her term nation were pretextual. Her evidence
woul d permt a reasonable jury to find that the Teansters
term nated her enpl oyment because of either her nationa
origin or gender, and that the Teansters' explanation is
unwort hy of credence. See A kens, 460 U S. at 716.

C

By contrast, the district court could appropriately grant
summary judgnment on Dunaway's breach of contract and age
discrimnation clainms. As evidence of an inplied contract,
Dunaway points to oral assurances made by Teansters' offi-
cials at the tinme she was hired and several Teansters' policies
and manual s. According to Dunaway, when she was hired
after she passed a probationary period of enploynent, she
expected that she would remain enpl oyed at the Teansters
until retirenent, because as then-General Secretary-Treasur-
er Thomas Flynn told her, the Teansters was a good place to
work and took care of its enployees. Dunaway further states
that Judy Scott, then-Executive Assistant to the CGenera
President, told Dunaway that she was covered under the
Teansters' Retirenment Plan and Local 2's Agreenent. In
addi ti on, Dunaway points to the manuals setting forth the
Retirement Plan, Local 2's Agreenent, and the personne
policies for the Accounting Departnment, as well as a confiden-
tiality agreement she signed and an anti-discrimnation policy.

In the District of Colunbia, enploynment contracts for no
definite period of time are termnable at the will of either
party absent clear evidence of the parties' intent to contract
otherwi se. WIIoughby v. Potonmac El ec. Power Co., 100 F.3d
999, 1001 (D.C. Gr. 1996); Mnihan v. Am Pharm Ass'n
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812 F.2d 726, 727 (D.C. Cr. 1987); Hodge v. Evans Fin.
Corp., 707 F.2d 1566, 1569 (D.C. Cr. 1983); Sullivan v.
Heritage Found., 399 A 2d 856, 860 (D.C. 1979). Al though
the oral assurances relied on by Dunaway are insufficiently
precise to raise a genuine issue regarding the Teansters

i ntent upon enpl oyi ng her, see WI I oughby, 100 F.3d at 1001
M ni han, 812 F.2d at 727-28, it is well established that
material issues of fact exist as to whether an enpl oynent
manual and related materials between a fornmer enpl oyee and
a former enployer create a contract. See Yesudian v. How
ard Univ., 153 F.3d 731 (D.C. Gr. 1998); N ckens v. Labor
Agency of Metro. Washington, 600 A 2d 813 (D.C. 1991);

Washi ngton Wl fare Ass'n, Inc. v. \Weeler, 496 A 2d 613
(D.C. 1985).

Dunaway, however, cannot rest her inplied contract claim
on the Retirement Plan, which expressly states that it shal
not be construed as giving any nenber in the Retirenent
Plan "the right to be retained in the enploy of the [ Team
sters], and all enployees shall remain subject to discharge

to the sane extent as if the [Retirenent] Plan had never
been executed." The other manuals and policies to which she
points al so provide no evidence fromwhich a reasonable jury
could find an inplied contract of permanent enpl oynent.
Dunaway did not proffer evidence that she was told that she
could rely on Local 2's Agreenment with regard to term nation
fromenploynent. To the contrary, she admitted in her
deposition that as Payroll Supervisor she was not covered by
Local 2's Agreenent and that sonetine after 1992 she was
told by Scott that non-bargai ning enpl oyees woul d be cov-
ered by a separate benefits docunment. Nor did she offer
evi dence to show that the personnel manual drew a distinc-
tion between probationary and permanent enpl oyees or set
preconditions to term nation, and thus was the type of manua
that could rebut the at-will presunption. See N ckens, 600
A 2d at 817-18; \Wheeler, 496 A 2d at 615-16. Likew se, she
failed to offer any evidence that the confidentiality agreenment
or the anti-discrimnation policy included | anguage clearly
showi ng that the Teansters intended it to confer contractua
rights regardi ng enpl oynent. Taken together, the oral rep-
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resentations and various manuals and policies fail to consti-
tute evidence that she had an inplied contract of pernmanent
enpl oyment as would entitle her to certain rights prior to
bei ng term nat ed.

Dunaway' s age-di scrimnation claimfares no better, for she
failed to proffer evidence fromwhich a reasonable jury could
find that she was discrimnated agai nst on the basis of age, in
violation of the ADEA and the D.C. Human Rights Act, when
she was repl aced by a wonan who was seven years her
junior. The Teamsters' decision to replace her with a youn-
ger woman is insufficient for a jury to conclude that she "l ost
out because of [her] age," O Connor, 517 U S. at 312; Adkins
v. Safeway Inc., 985 F.2d 1101, 1104 (D.C. Gr. 1993); Cuddy
v. Carnmen, 694 F.2d 853, 857-58 (D.C. Cr. 1982). Dunaway
proffered no other evidence that she was term nated because
of her age and, to the contrary, her Statement of Materi al
Facts insisted that the only reason she was fired was that she
was an Asian worman. Myreover, to the extent that she |inks
her age discrimnation claimto the fact that she was only five
years away fromretirement and clains that the Teansters
were trying to avoid paying her retirenment benefits, Hazen
Paper Co. v. Biggens, 507 U S. 604 (1993), is dispositive. The
Court in Hazen observed that "an enpl oyee's age is anal yt-
ically distinct fromhis years of service," and held that "an
enpl oyer does not violate the ADEA just by interfering with
an ol der enpl oyee's pension benefits that woul d have vested
by virtue of the enployee's years of service," id. at 1707-08.

Accordi ngly, because a reasonable jury could find by a
preponder ance of the evidence in Dunaway's favor on her
gender and national origin clainms, we reverse the grant of
summary judgnment and remand the case for trial on those
clains. In all other respects, we affirmthe grant of sum
mary judgment to the Teansters because Dunaway's contract
and age discrimnation clains fail either as a matter of |aw or
on evidentiary grounds.
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